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I –  Introduction 

Mr. Chairman, Ladies and Gentlemen, 

1. It’s a great honour to be invited to speak about fundamental rights 

to this Committee. As you are all experts in this field I won’t repeat the 

basics or talk about well-known cases. Instead I’ll turn directly to a 

systemic issue that I think is of particular interest at the moment. 

2. You are aware of the recent Opinion of the Court of Justice on the 

accession to the European Convention on Human Rights.
1
 The Court raised 

a number of objections and now it appears unlikely that the EU will join 

the Convention in the near future. I advised the Court on this matter and as 

my view is public I’d rather not discuss the Opinion of the Court.
2
 

3. Nevertheless, I’d like to address an issue that arises in consequence 

of the Opinion: How ought we, the Court of Justice of the European Union 

in Luxembourg, deal with the jurisprudence of the other European Court, 

the European Court of Human Rights in Strasbourg?  

4. Andrew Duff, a former Member of this Parliament, has recently 

raised the specter of an opening gap between the human rights regimes of 

the Council of Europe and the European Union and he has voiced his 

 

1
 – Opinion 2/13 (EU:C:2014:2454). 

2
 – View 2/13 (EU:C:2014:2475). 
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concern over a fall-out between the two courts.
3
 However, I am more 

optimistic. 

II –  The reception of Strasbourg jurisprudence in Luxembourg 

practice 

5. The Human Rights Court enjoys a unique prestige with the 

Luxembourg Court. Normally, our court only refers to its own 

jurisprudence. The Strasbourg Court is the only other court that is regularly 

referenced by the Luxembourg Court.  

6. This practice began in 1996 and continues until today.
4
 In fact, on 

the very same day the Opinion on the accession was announced, the Court 

of Justice issued two judgments on the rights of refugees that are drawing 

on judgments of the European Court of Human Rights.
5
 

7. Moreover, the Court of Justice has never expressed any reservation 

with regard to the case-law of the Strasbourg Court. Although the Opinion 

on accession highlights some possible areas of conflict this should not be 

understood as an indication that Luxembourg would reject findings by 

 

3
 – Http://www.verfassungsblog.de/eu-accession-to-the-echr-what-to-do-next/. 

4
 – Judgments in P. v S. (C-13/94, EU:C:1996:170, paragraph 16) and in X (C-74/95 

and C-129/95, EU:C:1996:491, paragraph 25). 

5
 – Judgments in M’Bodj (C-542/13, EU:C:2014:2452, paragraphs 39 and 40) and in 

Centre public d’action sociale d’Ottignies-Louvain-La-Neuve (C-562/13, 

EU:C:2014:2453, paragraphs 47 and 52). 
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Strasbourg. On the contrary, there are strong indications that Luxembourg 

will continue integrate judgments from Strasbourg into its own 

jurisprudence. 

8. The most well-known case in this regard is Hoechst of 1989 where 

our Court initially found that business premises are not protected by the 

right to privacy.
6
 However, Strasbourg later decided differently

7
 and, as a 

consequence thereof, in 2002, Luxembourg changed its interpretation of 

the scope of the right to privacy to cover such premises.
8
 

9. Two other Strasbourg judgments important in this regard concerned 

voting rights to the European Parliament
9
 and obligations with regard to 

refugees.
10

 Though without the Strasbourg jurisprudence EU law could 

 

6
 – Judgment in Hoechst v Commission (46/87 and 227/88, EU:C:1989:337, paragraph 

18). 

7
 – Judgments of 16 December 1992 in Niemietz v. Germany, Series A No 251-B, § 31, 

and of 16 April 2002 in Colas Est and Others v. France, Reports of Judgments and 

Decisions 2002-III, § 41. 

8
 – Judgment in Roquette Frères (C-94/00, EU:C:2002:603, paragraph 29). 

9
 – Judgment of 18 February 1999 in the case of Matthews v. United Kingdom [GC], 

no. 24833/94, ECHR 1999-I. 

10
 – Judgment of 21 January 2011 in the case of M.S.S. v. Belgium and Greece, 

Application No 30696/09. 
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have been interpreted differently, both cases were subsequently 

implemented by Luxembourg.
11

 

10. This judicial practice is promoted by two factors in particular: On 

the one hand, the EU Charter of Fundamental Rights ties EU fundamental 

rights to the Human Rights Convention as it is interpreted by the 

Strasbourg court. On the other hand, the Strasbourg court has already, 

independently from EU accession to the Convention, developed a limited 

review mechanism with regard to EU actions. 

III –  On the link from the Charter to the Convention 

11. Let’s start with the Charter. According to Article 52 paragraph 3 the 

meaning and scope of rights of the Charter shall at least extend as far as 

those of similar rights laid down by the Convention. Moreover, the 

authoritative
12

 explanations to the Charter underline the importance of the 

case law of the Strasbourg Court. Its jurisprudence is supposed to 

determine the meaning and scope of the guaranteed charter rights.
13

 

Though Article 52 paragraph 3 explicitly allows for more extensive 
 

11
 – Judgments in Spain v United Kingdom (C-145/04, EU:C:2006:543) and in NS 

(C-411/10 and C-493/10, EU:C:2011:865). 

12
 – Article 52(7) of the Charter; see also the judgments in DEB (C-279/09, 

EU:C:2010:811, paragraph 32) and in Siragusa (C-206/13, EU:C:2014:126, 

paragraph 22). 

13
 – See also my Opinions in Toshiba Corporation and Others (C-17/10, 

EU:C:2011:552, paragraph 120) and in Inuit Tapiriit Kanatami and Others v 

Parliament and Council (C-583/11 P, EU:C:2013:21, paragraph 110). 
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protection by Union law it seems clear that the level of protection afforded 

by the Charter may not be lower than that guaranteed by the Convention as 

interpreted by the Strasbourg court. 

12. This is affirmed by the most recent jurisprudence of the 

Luxembourg court. In the Abdida case of last December the Court stated 

that in accordance with Article 52 paragraph 3 of the Charter the case-law 

of the Human Rights Court must be taken into account for the purpose of 

interpreting Charter provisions.
14

  

13. It could be argued that taking jurisprudence “into account” does not 

guarantee that this jurisprudence will be respected in all specific cases. 

From this perspective the debate about accession to the Convention gains 

importance. Accession would open a way from Luxembourg to Strasbourg, 

turning the Human Rights Court into a de facto Court of Appeal for the EU 

judiciary with regard to human rights. As a consequence there would be a 

direct control of Luxembourg by Strasbourg. 

IV –  On the de facto control of EU law by Strasbourg 

14. However, even without accession the Strasbourg court already has 

created a considerable control potential with regard to EU action by way of 

the so-called Bosphorus jurisprudence. 

 

14
 – Judgment in Centre public d’action sociale d’Ottignies-Louvain-La-Neuve 

(C-562/13, EU:C:2014:2453, paragraph 47). 
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15. This jurisprudence addresses the question whether Strasbourg can 

control Convention states when they act on obligations resulting from 

membership in international organisations such as the EU or the UN. Such 

organisations are not subject to direct supervision by the Strasbourg Court 

because they have not acceded to the Convention. Nevertheless, the 

Strasbourg Court considers that Convention states are, in principle, still 

bound by the Convention if they implement measures flowing from such 

organisations. 

16. If the Strasbourg Court simply controlled national implementation 

measures under the usual Convention standards it would indirectly control 

the international organisation’s measure that is implemented. Such control 

could create conflicting obligations for the nation-state in question: On the 

one hand it might be obliged by the EU or the UN to adopt a certain 

measure, for example to freeze the assets of certain individuals because 

they are accused of supporting terrorism. On the other hand, Strasbourg 

might consider this freeze a violation of Convention Rights that needs to be 

stopped. 

17. Strasbourg is aware of these potential conflicts and therefore has 

developed a nuanced approach. In the Bosphorus case it found that actions 

by Convention States required by their obligations coming from 

international organisations are justified as long as the organisation in 
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question protects fundamental rights in a manner which can be considered 

at least equivalent to that for which the Convention provides.
15

 

18. The Human Rights Court has clarified that ‘equivalent’ does not 

mean ‘identical’ but ‘comparable’. If such comparable protection is 

provided by the organisation, the presumption will be that a State has not 

departed from the requirements of the Convention. However, any such 

presumption can be rebutted if, in the circumstances of a particular case, it 

is considered that the protection of Convention rights was manifestly 

deficient.
16

 

19. Strasbourg has in principle accepted that the general level of 

protection under the EU system is sufficient.
17

 However, there may still be 

individual cases where Strasbourg considers that protection was manifestly 

deficient. 

20. For example, there was a case where Strasbourg found a procedural 

deficiency, because a national court had not made a reference to 

Luxembourg to examine whether an EU directive on money laundering 

 

15
 – Judgments in Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland 

([GC], no. 45036/98, §§ 152 to 157, ECHR 2005-VI) and in Tarakhel v. 

Switzerland ([GC] no. 29217/12, § 88). 

16
 – Judgment in Michaud v. France (no.12323/11, § 103, ECHR 2012). 

17
 – Judgments in Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland 

([GC], no. 45036/98, §§ 160-65, ECHR 2005-VI). 

http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#%7B%22appno%22:[%2245036/98%22]%7D
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#%7B%22appno%22:[%2212323/11%22]%7D
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#%7B%22appno%22:[%2245036/98%22]%7D
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respected the right to privacy. Therefore, the Strasbourg judges examined 

this question, but did not find a violation.
18

 

21. As a consequence, it is clear to the Luxembourg Court that there 

remains a real risk that Strasbourg specifically questions Luxembourg 

case-law that diverges from Strasbourg jurisprudence. Moreover, after the 

Opinion on accession I believe that Strasbourg will look very closely at 

any human rights problems that are related to EU law and in particular to 

Luxembourg jurisprudence. 

22. The usual suspects are well known: ne bis in idem, fair trial and 

administrative sanctions, in particular in competition law, the role of 

Advocates General, or mutual recognition, in particular in sensitive cases, 

such as parental rights over children in child abduction cases. 

V –  Conclusion 

23. In a nutshell: The jurisprudence of the European Court of Human 

Rights in Strasbourg has been and continues to be extremely important for 

the fundamental rights jurisprudence of the Court of Justice in 

Luxembourg. Strasbourg provides the most important guidance in this area 

and there are very strong incentives for Luxembourg to avoid any possible 

disagreements on fundamental rights.  

 

 

18
 – Judgment in Michaud v. France, no.12323/11, § 115, ECHR 2012. 

http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#%7B%22appno%22:[%2212323/11%22]%7D
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Mr. Chairman, Ladies and Gentlemen, I thank you for your attention and 

remain at your disposal for further questions. 


